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EDITORIAL NOTES. 


The Virginia State Bar Association is one of the most wide-awake 
associations of lawyers in the country. Its annual proceedings we have 
always read with interest, and, for one reason, because the papers printed 
are usually based upon up-to-time topics. At the last association meet- 
ing, of August, 1901, among the admirable papers presented was another 
by Mr. Eugene C. Massie upon the topic treated by him one year ago, 
which he entitles “Virginia and the Torrens System.” Mr. Massie 
presses with great vigor his view that the “Torrens System” ought 
to be adopted in his state, as it has been in I[liinois, Massachusetts, 
Minnesota and Oregon. where, it is testified by competent authorities, it 
has proven entirely successful. The principles of this system have been 
in operation for hundreds of years in Continental Europe, although the 
specific measure known as the “Torrens Act” originated, we believe, in 
Queensland or South Australia, and is now in operation in all the Austra- 
lian provinces. Mr. Massie’s statistics are interesting and pertinent. In 
his paper of one year ago he set forth clearly the peculiar features of the 
“Torrens System” in this language: 

“Our present system only provides for the registration of certain 
evidences of title, and actually perpetuates defects upon the record. It is 
the peculiar distinction of the “Torrens System’ that it provides for the 
registration of titles, absolute and indefeasible, leaving no room for any- 
thing to appear in derogation thereof. These may be said to be its 
leading features: It clears titles, its registers titles, it facilitates and 
cheapens transfers of titles. It also provides for an assurance fund, 
raised by a small tax upon all who have their titles registered, out of 
which those who have suffered any loss or damage to their rights by rea- 
son of proceedings under the act shall be pecuniarily compensated. It 
also provides that personal representatives of decedents shall have the 
same powers over realty that they have over personalty, though it does not 
undertake to alter the statutes of descents and distributions. After lands 
have once been registered they cannot be withdrawn from the provisions 
of the act, but it is entirely optional with the owner whether or not he 
will have his land registered; in other words, the old and the new systems 
may exist side by side. 

“The method of procedure may be briefly outlined as follows: If one 
wishes to have his land registered, application must be made to the proper 
court or officer, setting forth a description of the land and a statement of 
the title of the applicant. Provision is made for official examination of 
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the title and notification to adverse claimants and to all the world, by 
publication and other methods, that proceedings are pending for the 
registration of the title. If any adverse claims arise, they are judicially 
disposed of by the court; and if no such claims are asserted within a 
specified time the titie is duly registered in the name of the applicant in 
the county where the land lies. When the title is so registered two 
certificates are made, the original being kept on;file in the ‘Register/of 
‘Titles,’ th the: proper clerk’s' office, and the owner being given a duplicate 
certificate setting forth his title and describing the land. Thereafter no 
transfer of title can be legally made unless endorsed upon the original 
and the owner’s certificates by the registrar; and any change of title, 
whether voluntary or involuntary, must be likewise so endorsed. In case 
of a complete transfer of title the old certificate must be surrendered and 
cancelled, and a new certificate is issued to the new owner. In this way 
the material facts appear upon the face of every certificate, and no exam- 
ination of title is required. After registration no title can be acquired by 
prescription or adverse possession against the land. An owner of regis- 
tered land may convey, mortgage, lease, charge or otherwise deal with 
the same as fully as if it had not been registered; but no title passes until 
duly noted on the certificate by the recorder or assistant recorder. The 
owner's duplicate must, in every case, be presented for notation of any 
change of title; and its presentation may be compelled in cases of involun- 
tary change of title by reason of attachment and other liens, or in any 
case in which it is withheld. The grantor’s duplicate must be surren- 
dered and cancelled upon conveyance or loss of the fee, and a new 
certificate is issued to the new owner. lf there is a change of title to only 
a portion of the land the cld duplicate is canceiled and replaced by new 
certificates to suit the case. If lands are held or made subject to trusts, 
conditions, limitations or equitable interests the fact is simply noted upon 
the certificates by the words, ‘in trust,’ ‘upon condition,’ or other apt 
expressions, and by reference, by number, to the instrument authorizing 
or creating the same. All deeds and other instruments affecting the title 
are filed with the recorder, numbered consecutively, and noted by number 
on the certificates; but it is to be observed that no deeds are recorded. 
And it may be proper to emphasize the fact that, under this system, such 
instruments are nothing more than contracts, since no title passes until 
duly noted on the certificate, as has already been said; and the certificate 
itseif becomes the sole muniment of title.” 

It is to be hoped that the New Jersey State Bar Association will take 
the “Torrens System” into consideration to see if it may not be wise to 
recommend its adoption by the state legislature. 





Chief Justice David A. Depue retired from office on Saturday, 
November 16, after rounding out thirty-five years of continuous service 
upon the Bench, the longest period of time of any single judgeship in 
New Jersey. What is most remarkable about it is that the Chief Justice 
lays down the gavel while in the full vigor of mind and body, for it may 
be said of him as of Moses. that “his eye was not dim, nor his natural 
force abated.” The venerable Chief Justice quietly made up his mind 
that the time to retire was when he would be able to enjoy his. sunset 
days in health and when no. one could wonder why, from gathering 
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infirmities, he should not be wise enough to resign. It was only another 
one of a long series of wise decisions which have emanated from his sturdy 
brain and made ijuminous a magnificent personality.: The Bar wili miss 
the Chief Justice as no man has ever been missed who has sat upon the 
Supreme court Bench in New Jersey, with the possible exception of Chief 
Justice Beasley, who also had a long, honored and brilliant career as a 
jurist of national reputation. The Journal extends its best wishes to the 
Chief Justice, with the hope that he may “continue to live long and pros- 
per,” and find true enjoyment and abundant recreation in the delights of 
a home life from which, of necessity, he has been largely separated in 
the past. 


The new governor of New Jersey will be the first governor the state 
has had in twenty-three vears past who has not been a lawyer. Because 
the governor of the state was a combination of executive and equity 
judge, holding the dual office of governor and chancellor, the early gov- 
ernors were all lawyers, or ought to have been so. There is no longer 
any reason, however, why the governor should be a lawyer, except that 
his study of the law should have made him a better judge of the technical- 
ities of new legislation than men not in the profession. Governor-elect 
Murphy is, however, a man whose intelligence and character are beyond 
dispute. He is likely to give New Jersey a business administration, and 
we hope it will be without fear or favor, but solely for the interests of the 
people of the state. All persons expect this, not only on account of his 
high probity, but from his wide experience in public affairs. 


LORD ALVERSTONE, LORD CHIEF JUSTICE OF ENGLAND. 


The promotion of Lord Alverstone from the Mastership of the Rolls 
to be Lord Chief Justice has been hailed with pleasure alike by lawyers 
and laymen in England, for, by common consent, he was the fittest man 
at the Bar or upon the Bench to succeed the late Lord Russell of Killo- 
wen in that exalted position. To most people, and particularly to most 
Americans, he is better known as Sir Richard Webster. It is too often 
the case that when elevated to the peerage the new peer takes a title 
which hides his identity to such an extent that the name under which his 
success has been achieved is no longer known to the public. It would 
seem to be a needless penalty of greatness, and one that might be easily 
avoided. If, after length of years, to which it is devoutly to be hoped 
the new Lord Chief Justice may attain, the people become accustomed 
to the new name and learn to associate it with the old, comparatively little 
confusion will result. At present, however, while every fairly well- 
informed man in England knows Sir Richard Webster, it is only the very 
few, outside the legal profession, who could recognize him in “Lord 
Alverstone.” Sir Charles Russell assumed the name of Lord Russell of 
Killowen (his. old home in Ireland) when elevated to the Bench, after 
which occasion he was given a life peerage. Lord Coleridge, his 
predecessor, was Sir John Coleridge at the Bar and on the Bench before 
becoming a peer. His predecessor, in turn, declined a peerage and was 
always known as Sir Alexander Cockburn. Thus it happens that, while 
for many years the office of Lord Chief Justice has been filled, as at 
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present, by an eminent advocate, this is the first occasion in this long 
period when the occupant has assumed another name than that under 
which the distinction has been won. 

On the other hand, the late Lord Esher, so long Master of the Rolls, 
was Sir William Baliol Brett at the Bar and Lord Justice Brett during a 
part of his long and distinguished term on the Bench. Comparatively 
few American lawyers hunting through the English law reports would 
identify Lord Justice Brett with Lord Esher, and yet they are the same 
person. Lord Justice Lopes became Lord Ludlow, and Sir Henry 
Hawkins, who was for a long time the most conspicuous figure on the 
Queen's Bench, is now a Law Lord in the House of Lords, where he sits 
as Lord Bramwell. 

Lord Alverstone, like his predecessor, looks every inch the Lord 
Chief Justice. He is of commanding stature, with a massive, intellectual 
head and an expressive countenance. He may lack the piercing eye and 
the severity of demeanor of Lord Russell, but he will have equal dignity 
and added graciousness of manner and a never-failing courtesy. He will 
rule with firmness but with less of the dominating spirit and open scorn 
of technicalities so frequently displayed from the Bench where he now 
sits. He may not so quickly and so unerringly arrive at the kernel of 
truth in the mass of husks as his predecessor did, but he will administer 
justice just as evenly and truly and will quite as conspicuously maintain 
the best traditions of the high office to which he has been called. 

Lord Alverstone has gained his place by great natural ability and still 
greater capacity for hard and unceasing work. While at Cambridge he 
took excellent rank among the scholars of his time, and upon being called 
to the Bar in 1868 soon began to get work, not from favor but through 
merit. One of his earliest cases was an action against the London & 
North Western Railway Company, one of the largest and most progres- 
sive railway lines in England. The skill he displayed and the manner in 
which he had worked up his law and his facts so impressed the law 
department of the company that he was soon afterward given a retainer 
for the company, and thenceforward until, through accepting the post of 
Attorney General, he was obliged to abandon his private practice, he 
represented that railway in all its legal affairs. The honor of “silk” was 
conferred upon him in 1878, when he had been only ten vears at the Bar, 
and seven years later, in 1885, he was appointed Attorney General, which 
post he filled, except for a brief interval, until 1890, when he was raised 
to the Bench as Master of the Rolls. During most of the time he occtipied 
that office the present rule which prevents its holder from engaging in 
private practice did not prevail, and he was therefore free to continue 
to serve his personal clients. It is doubtful if any advocate at the English 
3ar, or at any Bar, ever had the variety, or even volume of business, 
which was thrust upon Sir Richard Webster. He was equally at home 
in the common law and chancery courts, while there was hardly a case 
of prominence in admiralty, the ecclesiastical courts or divorce in which 
he did not appear. In the lucrative work of condemnation and com- 
pensation cases he was an acknowledged authority, while in patent law 
and in everything requiring a special knowledge of science he was 
supreme. In fact, he was in everything which human ingenuity can find 
an excuse to fight about. The following clever lines were written upon 
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him as an impromptu by Mr. La Vie, one of the registrars of the 
Chancery division, while he was making an argument in a patent case 
which turned upon the various methods of the carbonization of thread: 
“’T was no mean workman that devised 
A speech of such electric force; 
Successfully he carbonized 
The thread of his discourse. 
Logic and fact so close were packed 


That Webster to his purpose bent 
Even a cotton filament!’ 


The volume of work which he got through with was enormous, and 
as he was wanted by everybody and everywhere his fees were corre- 
spondingly high. Even the arbitrarily adding of a special fee to those 
ordinarily given made no diminution in his business, but rather increased 
it. To get through his work required an application which few men are 
capable of or have the physical stamina to endure. The story is told of 
a junior who was asked by Webster, who was leading him, to come to a 
consultation at Sir Richard’s residence at half-past five o’ciock in the 
morning. The junior, to make sure of keeping the appointment, 
remained up all night. He found his leader, however, fresh from a good 
night’s rest and having already got through with several sets of papers 
in anticipation of the day’s cause list. 

The physical strength and continued “fitness” of Lord Alverstone 
have always been a great factor in his success. At the University he 
gained his blue by winning the two-mile inter-university race, and 
through all his career, and no matter how hard pressed with work or 
social engagements, he has kept up his athletic exercise. His country 
residence in Surrey has among the other attractions of its park a well- 
kept cricket ground, and for years every summer he has taken great 
pleasure in getting up a match with the Old Carthusians, the team of 
“old boys” of Charter House, his public school. He is one of the most 
formidable of his own side, both at the bat and in the field. He is still 
an excellent player of the ancient game of tennis, and at fifty-eight years 
of age can hold his own with the great majority of amateur plavers, 
irrespective of age. 

Like Lord Russell, Lord Alverstone is a great friend of America 
and Americans, and many members of the American Bar have enjoyed 
his hospitality. He twice represented Great Britain in international 
arbitrations, in which he met leading American counsel and judges, first 
at the Behring Sea arbitration and afterwards at the Venezuela arbitra- 
tion. He has been an intimate friend of the representatives of the United 
States at the Court of St. James, and, while holding them all in the 
highest esteem, was particularly a close friend of Mr. Bayard. Nearly 
his first public appearance as Master of the Rolls was at the banquet of 
the Bench and Bar of England tothe Bench and Bar of the United States. 
In proposing on that occasion “Other Guests,” that is, the guests other 
than those from the United States, he said: “It has been my privilege to 
be closely associated with many distinguished members of the American 
Bar; probably, except the Lord Chief Justice, whose absence we so much 
deplore to-night, there is no one who has had more intimate connection 
with distinguished barristers from the United States. And I desire to 
bear my testimony to the fact how thoroughly they appreciate not only the 
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principles of law we respect, but the traditions of the great profession in 
which we have been brought up.” 

It is with gratification that it may be added that among the very first 
gatherings which Lord Alverstone attended in his official capacity as 
Lord Chief Justice was the Thanksgiving dinner of the American Society 
in London.—(Green Bag). 


CHAPTER 13, OF LAWS OF -1901. 


The following opinion was prepared. by Attorney General Grey in 
answer to a request from Govcrnor Voorhees as to the effect of chapter 
13 of the Laws of 1901: 

“Replying to your communication, in which you call my attention 
to chapter 13 of the Laws of 1901, and to the provisions of the general 
election law (Revision, 1898, p. 237, Chap. 139), and requesting my 
opinion as to the duties ‘of the county and municipal] clerks, respectively, 
under existing laws, and as to the place where certificates are to be 
lodged and what officers are charged with the printing of ballots,’ | beg 
to say that, under the law as it stood prior to the legislation of 1901, the 
duties of the respective officers as to the filing of certificates, preparation 
of ballots and the method of conducting elections were clearly pointed 
out. 

“The county clerks were charged with the duty of preparing the 
ballots ‘in all cases where the names of any candidates. to be voted for 
at any election to be held within his county are certified to him by the 
secretary of state, or included in any certificate or petition of nomination 
originally filed with him as such county clerk’ (see 49, Laws of 1898, p. 
261). In municipal elections the clerk of the municipality provided the 
ballots. 

“The act of 1901 (Chap. 18, Laws of 1901, p. 41), in its first section, 
changes the time for the holding of elections in cities for the election 
of ‘all officers required to be elected therein at any municipal or charter 
election, and fixes the period for such election on the first Tuesday after 
the first Monday of November in each year.’ 

The effect of this provision of the act is to dispense with the city 
elections at the times at which they were theretofore held and to bring 
all elections, general and city, upon the same day, to wit: the first Tues- 
day after the first Monday in November. 

“The act of 1901 further provides that city elections held on the first 
Tuesday after the first Monday in November shall be conducted ‘with the 
same registration and upon the same official ballots of state and county 
offic ers, and not otherwise.’ 

“This radical change of the time and method of electing city officers 
makes the law of 1901 inconsistent with those provisions of the law of 
1898, which regulated city elections, and to that extent would repeal the 
general election law of 1898. A declaration of the legislative purpose in 
making this change is continued in the first section of the law of 1901, 
und is declared in these words: ‘It being the intention hereby to consoli- 
date the municipal or charter election in cities with the general or state 
elec tion.’ 

“The eighth section of the act of 1901 ‘repeals all acts and parts of 
acts, special or general, inconsistent with the provisions of this act.’ 
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“I think the effect of this legislation is to absolutely abolish elections 
in cities as the same were theretofore conducted, and to require from the 
county clerk the preparation of the ballots not only for state and county 
officers, but for ail city officers. I do not think that the object of the 
legislature can be attained by permitting city clerks to prepare city ballots, 
leaving county clerks to prepare the ballots for county and state officers. 
The effect of such a course of procedure would be confusing in the 
extreme and would defeat the declared purpose of the legislature ‘to con- 
solidate the municipal or charter election in cities with the general or 
state election.’ 

“It would be impossible also to obey the legislative mandate con- 
tained in the act of 1901, that city officers should ‘be voted * * * 
with the same registration and upon the same official ballots required by, 
law for the election of state and county officers, and not otherwise.’ 

‘In short, I think that the effect of the legislation of 1901 is to impose 
upon the county clerks, with reference to the election of city officers, the 
same duties which had been theretofore discharged by city clerks, and 
consequently the certificates of nomination of city officers should be filed 
with the county clerk, otherwise he would have no official information of 
such nomination, and, as he is charged with the duty of preparing the 
official ballots, it is essential that he should have official information of 
the names of the different candidates for the different city offices who 
must. be voted ‘upon the same official ballots required by law for the 
election of state and county officers, and not otherwise.’ ” 


BROWN v. FOX. 


(Chancery Chambers, Jersey City, November 4, 1901.) 
Trust funds— Lunatic— Removal of fund to another State—Commission to guardian. 


Mr. C. L. Corbin for Brown. 
Mr. W. D. Edwards, contra. 


On petition. 


PITNEY, V. C. (orally): This matter comes before me in this wise: 
Messrs. Hamilton Wallis and Edward F. C. Young were trustees of a 
fund of about $14,000, which they held in trust to pay the income to the 
widow of John S. Fox, !ate of Jersey City. They held it for many years, 
the widow living to a great age. At her death it went to his children, 
five in all, three sons and two daughters. The two daughters are named 
Charlotte M. and Margaret, maiden ladies, and residents of New York. 
Wallis and Young applied to this court to settle their accounts and 
direct them as to the disposition and payment of the fund, so that they 
might be discharged. The amount in their hands has been ascertained’ 
and awaits the direction of the court. 

In the meantime Charlotte Fox had become insane and had been’ 
kept by her sister for several vears in a private lunatic asylum or hospital 
in the City of Brooklyn, and had been, as appears to the court; satisfac- 
torily and comfortably taken care of. Her sister Margaret had devoted 
one-half of the income of the two to her support. 45 

Shortly after the amount of this fund was ascértained in the hands of 
these trustees Messrs. Willis & Wallis, of New York City, their solicitors, 
applied to the Supreme court of that state for the appointment of a com- 
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mittee of the person and estate of Charlotte Fox under the lunatic laws 
of that state. The finding that she was a lunatic was had, and the 
amount of her estate, including this $7,000, was fixed at $27,000, in round 
figures. 

3y the practice in lunacy cases in New York, as | understand it, all 
the next-of-kin must be summoned before the commissioner and jury. 
Two of the brothers and the sister were summoned, but one brother, who 
is perhaps a ne’er-do-well, was not summoned personally, but was 
brought in by publication according to law. The children who were at 
hand all united in asking the judge before whom the proceedings. came 
to appoint the sane sister, Margaret, as guardian of the person and estate 
of Charlotte. The papers were so made out and handed up by the junior 
partner of the firm of Willis & Wallis in the absence of those gentlemen, 
who, perhaps, were out of the state on their summer vacation, to a judge 
of the Supreme court, with the request that he appoint Margaret, she 
offering to serve without compensation. It is a matter of indifference 
to me what motives influenced the judge in his action. [| have no criti- 
cism whatever to make upon it. But the affidavits show that he said that, 
inasmuch as one of the next-of-kin had not been personally served, he 
felt it his duty (1 am quoting from memory) to appoint an outside party. 
The junior partner who appeared protested, and asked the judge not to 
act without hearing him further. ‘The judge took the papers, erased the 
name of Miss Fox, and inserted the name of Mr. John J. Brown, of 
Westchester county, as a committee of the property and person. The 
junior partner, finding the papers in that situation, applied to the court 
for further hearing, and was refused. Mr. Brown qualified and gave 
bond. Immediately the children, who are not satisfied with Mr. Brown’s 
appointment, applied to the Orphans’ court of the County of Hudson, 
under the act which has been read and referred to, for the appointment 
of a guardian. Mr. Brown then applied to this court on a petition for an 
order that this court transfer the fund of $7,000 to him, and for an injunc- 
tion against proceeding in the Orphans’ court. An order to show cause 
was granted, with interim restraint upon the proceedings in the Orphans’ 
court. The matter now comes up on the order to show cause. 

Now, every one of the sane children join in expressing their desire 
that the fund should not be transferred to New York. 

The first question is whether it is a matter of right for this New York 
committee to have this money, or is it a matter of discretion in this court 
or in the Orphans’ court—which is the same thing. It was argued with 
great power by Mr. Corbin that it is a matter of right. 

The trustees have asked this court to discharge them by directing 
the money to be paid to somebody, and the court ordered the money to 
be held by the trustees until a guardian should be appointed. Now there 
is an act of this state which has been referred to, and which provides for 
this very contingency by the appointment of a resident guardian for a 
non-resident lunatic who has money in this state, and it authorizes the 
Orphans’ court or the Prerogative court to appoint a resident guardian in 
such case, and gives those courts—the Prerogative court and the Orphans’ 
court-—the discretion to pay over that fund to the foreign committee or 
not. So far as this court has power it has the same discretion given it. 

Under those circumstances, shall I order this money paid to Mr. 
Brown, the appointee in New York, or shall I hold it until a resident 
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guardian may be appointed in the County of Hudson? Now, I say, 
without at all impugning the motives of the New York judge, that I have 
talked with my brethren, several of them, about this matter, and they 
agree with me that | ought not, in the exercise of my discretion, to order 
the removal of this fund, and I decline so to do. I, therefore, refuse the 
petition of the foreign committee and dissolve the order restraining pro- 
ceedings in the Orphans’ court. 

It 1s enough for me to say that that guardian was appointed against 
the will of everybody; against the will of the petitioner’s counsel, of the 
petitioner and everybody who applied in that court, and all the friends: 
that Mr. Brown himself is a keeper of what might be termed a lunatic 
asylum, and he may be the best man in the world for all I know, but 
these two circumstances are enough to satisfy me that the fund had better 
be kept here in the state of New Jersey. 

It is argued that such action is improper because it results in paying 
double commissions; that the Orphans’ court or the Prerogative court 
would not have power to pay that money over to any person other than 
the committee in New York. That is not my understanding. My 
understanding is that the Prerogative court, or the Orphans’ court, or this 
court (if it gives this court power to appoint a guardian), has the power 
to see to it that the income of this money, or the principal, is to be applied 
directly to the support of that lunatic under its immediate supervision, 
and to direct the resident guardian, when appointed, to apply it directly 
for that purpose. 





In re CAHILL. 


(New Jersey Supreme Court, September 18, 1901.) 
Attorney —Disbarment— committed, and that the facts 
Grounds—-Minor Offenses—Sus- proven would justify a conviction 


pension.—1. To justify the disbar- 
ment of an attorney, one of three 
things should be established: (1) 
Conviction of crime; (2) evidence 
which, in the judgment of the 
court, shows that a crime has been 


thereof; (3) such intentional fraud 
upon the court or a client as shows 
evidence of a moral turpitude. 2. 
For less offenses such temporary 
suspension as the court may deem 
proper punishment will be imposed. 


Proceedings for the disharment of John Francis Cahill as attorney of 
the Supreme court of New Jersey. Suspension from practice ordered. 


Argued February term, 1901, before Gummere and Fort, JJ. 
Mr. Louis Hood for the prosecution. 
Mr. William J. Kearns and Mr. George T. Werts for defendant. 


FORT, J.: Upon a proceeding in the Court of Chancery, in the case 
of Riker v. Riker, on a petition for divorce, it appeared, during the taking 
of the depositions therein, that the suit was instituted and carried on by 
collusion between the parties to the record, and that the defendant in the 
petition was paying the costs of the suit; that a co-respondent was pro- 
vided in the case by the defendant, after consultation with the solicitor as 


to the cause for divorce and the method of obtaining it. It also appeared 
that the petitioner and her husband went to the office of the solicitor 
together for the first consultation as to the divorce, and that, at that time, 
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a retaining fee was paid to the solicitor by the wife of $25 in cash, handed 
to her by her husband, if‘not in the presence of the solicitor, certainly 
under such circumstances as to admit of no possible theory, upon which 
belief can be founded, that the solicitor did not know from whence the 
money came. Before the master, at the taking of the depositions in the 
divorce case, the petitioner broke down under his inquiry and confessed 
the truth. The Chancellor, when his attention was brought to the facts, 
communicated the same to this cotirt, with the suggestion that it was a 
case for discipline. This court promptly granted the rule under which 
the depositions now before the court were taken. The solicitor in the 
Chancery suit, and cited in this rule, was John Francis Cahill, an attorney 
of this court, admitted at the November term, 1896. A large amount of 
testimony has been taken, and many witnesses examined, including the 
parties to the divorce suit and Mr. Cahill. Mr. Cahill denied each allega- 
tion, and claims that he was without knowledge of the collusive character 
of the divorce suit. The chief witness against Mr. Cahill in the case, 
aside from Mrs. Riker, is a Mr. Flohn. His testimony is circumstantial 
and incriminating. He is, however, quite successfully impeached as to 
his reputation for truth, and, if it were not for the corroboration of his 
evidence by Mrs. Riker, and in some respects by Mr, Riker, as well as 
by dates and circumstances, we shouid be. inclined to giye little, if any, 
credence to his statements, but, under the facts proven in this case, it is 
impossible to conclude that he does not, in some respects at least, state 
the truth. All admit that Floha rented a part of Cahill’s outer office; that 
he first met Mr. Riker there; that he was at that time not unfriendly with 
Cahill; that Cahill knew, on the day he filed the petition for divorce, that 
Flohn was a witness io the facts of the alleged grounds for divorce, and 
that the incriminating evidence had been obtained between the date of 
the first call of the Rikers en Mr. Cahill, on November 18, and that of 
the filing of the petition on the 24th of the same month. Cahill also knew 
that on the 18th there was no cause for an absolute divorce between the 
parties, and sotoldthem. Who obtained Kitty Mitchell to go with Riker 
to the St. Cloud Hotel to make the cause for a divorce? Flohn says he did 
and ‘details how he pianned it, and says he did it at Mr. Cahill’s sugges- 
tion, and for him. Under the evidence, discrediting Flohn and accepting 
Cahill’s denial, this fact may be said not to be proven; but it is clear that 
Cahill, if he did not actually pian and know of this, did, on November 24, 
if Mrs. Riker is to bé telied upon, learn from her the way in which this 
evidence was obtained; and it is also proven, by Cahill’s own testimony, 
that later,on the same day, he talked with Flohn about the circumstances. 
That fact, coupled with a subsequent demand by Cahill of Mrs. Riker for 
the payment to him by her of $10, which she says he stated to her Mr. 
Riker had told him he had given to her to pay him, seems to maké it 
incredible that Cahill was unaware of the collusive character of the 
divorce proceedings. Mr. Riker also testifies that Cahill asked him if he 
had. sent Mrs. Riker the $10. Mr. Riker was also at Cahill’s office, cer- 
tainly three times, 1f not more, while the divorce proceedings were pend- 
ing. What for? There is'a theory of this matter which, if Flohn’s 
evidence were accepted in the full, would establish a clear case of con- 
spiracy on the part of Flohn, Cahill and Riker to commit a crime, in order 
to secure this divorce for Mrs. Riker. Cahill has hitherto borne a good 
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reputation, and, in the face of his denial, that charge must also be found 
to be not proven. But it does appear from the evidence, and it is proven, 
that Mr.’ Cahill knew that this divorce was being sought by collusive 
action of the parties. That conclusion is irresistible. By the divorce act 
it is provided as follows: “That if it appears to the court that the adultery 
complained of shall have been occasioned by the collusion of. the. parties 
and done with'am intent'to procure a divorce * * * then no divorce 
shall be granted;” and also that, “the plaintiff shall make his or her oath 
or affirmation, to be annexed to said petition, that his or her complaint is 
not made by collusion, between him or her, and the defendant for the 
purpose of dissolving their marriage, but in truth and good faith for the 
cause or causes set forth in the petition.” 2 Gen. St., p. 1,272, Sec. 30, and 
Id., p. 1,268, Sec. 7. It seems hard to believe that the least inquiry or 
examination would not have shown te Mr. Cahill that the adultery which 
he was informed was the ground for the divorce was “done with an intent 
to procure a divorce,” and we have already found, under the evidence 
herein, that the complaint was made by collusion between the parties “for 
the purpose of dissolving their marriage,” and that, too, with Cahill’s 
knowledge. ‘A solicitor cannot shut his eyes to facts and say, “I did not 
see them,” when he would have seen them if he had kept his eyes open. 
The court must feel that it can rely implicitly upon the representations 
and recitals of fact by its attorneys and solicitors. If a solicitor allows 
a petition for divorce to be presented to the court, with an affidavit of 
non-collusion which he knows to be false, he participates in an attempt 
to deceive the court. Such conduct in an officer of the court is highly 
reprehensible. The court bas the right to rély upon the integrity of its 
officers. The legal profession ‘is a confidential one, with a double duty 
upon its members, viz., utmost good faith towards’ both client and court. 
A lawyer who seeks, by trick or by deception, to impose upon either his 
client or the court is tnfitted to advise the one or to appear before the 
other. He desecrates the temple of Justice. It is quite gratifying to be 
unable to recall any previous case of this nature having been presented to 
this court. The Bar of this state has maintained a high standard of ethics 
in its relation with the court. It is greatly to be regretted that this single 
instance of apparent lapse in this regard should have occurred. The 
disbatring of a lawyer is a serious matter. It is not only a disgrace, but 
a destruction of his intended life work. | Nevertheless, for proper cause, 
the court should not hesitate to strike an attorney from the roll. To 
justify the disbarment of an attorney one of three things should be estab- 
lished: (1) Conviction of crime; (2) evidence which, in the judgment ‘of 
the court, shows that a crime has been committed, arid that the facts 
proven would justify a conviction thereof; (3) such intentional fraud upon 
the court or a client as shows evidence of moral turpitude: For less 
offenses such temporary suspension as the court may deem proper pun- 
ishment will be imposed. 

Under the evidence, the case before us is not within either of the 
three reasons above stated for disbarment. It is, however, a ¢ase for 
discipline by suspension. We have had regard in fixing the penalty in 
this case to the length of time that Mr. Cahill has been at the Bar, and 
other facts shown by the evidence. An order will be entered that John 
Francis Cahill be suspended as an attorney of this court until the first 
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day of the November term of the Supreme court for the vear nineteen 
hundred and three, and that he be prohibited from practicing as an 
attorney or a solicitor in any of the courts of this state until said date 
upon pain of being stricken from the roll absolutely if he shall violate the 
order of suspension. 


WILLIAM A. LEWIS AND JOHN H. WARD ADS. BD. OF EDUCATION OF 
THE MAYOR AND ALDERMEN OF JERSEY CITY; WALTER L. McDER- 
MOTT ADS. SAME. 


(N. J. Court of Errors and Appeals, November 15, 1901.) 
Constitutional law—General school act of 1901—Classification of municipalities. 


Mr. John W. Queen and Mr. Allan L. McDermott for plaintiffs in 
error. 

Mr. John J. Mulvaney and Mr. Samuel H. Grey, Attorney General, 
for defendants in error. 


These two cases present the same question. They differ only in the 
names of the relators and the manner in which the ligitation was begun. 
The writ of error in the case first named brings up for review the 
judgment of the Supreme court overruling the demurrer of the plaintiffs 
in error to the alternative writ of mandamus directing the Board of 
Education of Jersey City to appoint two of its members to a board of 
school estimate in Jersey City, in accordance with an act entitled “An 


act to establish a system of public instruction,” approved March 23, 1900. 
(P. L. 1900, p. 192), and the supplements thereto. 

At a meeting of the Board of Education, heid April 11, 1901, the 
relator, Lewis, who is a member of the Board of Education, introduced 
a resolution that the board proceed to an election of two of its members 
to the hoard of school estimate, which resolution was defeated by a vote 
of six of the members present voting in the negative and three in the 
affirmative. Of those voting in the affirmative, Ward was one. 

The writ of certiorari brought up certain resolutions of the Board 
of Education of Jersey City, passed on the 14th of March and 4th of 
April, 1901. It is contended by the prosecutors that the said resolutions 
were passed in violation of the general school laws of 1900 and 1901. 

It is stipulated in the state of the case agreed upon that in adopting 
the said resolution the Board of Education did not proceed under the 
provisions of the act of March 23, 1900, and the supplements thereto, 
and that the said board has in all its acts disregarded the provisions of 
said act and the supplements thereto, on the ground that the said acts 
are unconstitutional and void. 

The reasons assigned for reversal present the question whether this 
law is in violation of those provisions of the constitution which prohibit 
private, local or special laws regulating the internal affairs of towns or 
counties, and also that other provision which forbids the passing of a 
private, local or special law providing for the management and support 
of the public schools. 

The Supreme court, in a judgment, sustained the act now in ques- 
tion, and gave judgment accordingly. This writ of error brings up the 
judgment of the Supreme court in both cases for review. 
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DEPUE, C. J.: The classification made by this legislation for the 
constitution and government of schools is contained in sections 45 and 46 
of the act as amended. 

Section 45 provides that “in each city, incorporated town, borough, 
township or other municipality which now is, or which shall be hereafter, 
divided into wards, the mayor or other chief executive officer of such 
municipality shall, after the first day of May and before the thirtieth day 
of June next after the acceptance of the provisions of this section, as is 
hereinafter provided, appoint nine persons to be members of the Board 
of Education of the school district situate in said municipality who shall 
severally possess the qualifications for said membership prescribed in this 
article. 

‘Three of such persons shall be appointed to serve for one year, 
three for two years and three for three years, and annually thereafter, 
after the first day of May and before the thirtieth day of June the said 
mayor or other chief executive officer of such municipality shall appoint 
three members of said Board of Education to serve for the term of three 
years, to take the places of those members whose terms shall expire in 
such year. 

“Any vacancy in such Board of Education shall be forthwith reported 
by the secretary of said board tothe mayor or other chief executive officer, 
who shall appoint a person to fill such vacancy for the unexpired term. 
To every such appointee, as aforesaid, said mayor or other chief executive 
officer shall issue and deliver a certificate of his appointment. 

“The term of office of a member of the Board of Education, except 
a member appointed to fill an unexpired term, shall begin on the first 
day of July next succeeding his appointment.” 

Section 46 provides that ‘in each city, incorporated town, borough, 
township or other municipality which now is, or which shall be hereafter, 
divided into wards, there shall be elected at the first municipal election 
held in such municipality next after the acceptance of this section, as is 
hereinafter provided, nine persons to be members of the Board of Educa- 
tion of the school districts situated in said municipality, who shall severally 
possess the qualifications for said membership prescribed in this article. 

“Three of such persons shall be elected to serve for one year, three 
for two years and three for three years, and thereafter at the regular 
municipal election in such municipality in each year there shall be elected 
three members of said Board of Education to serve for the term of three 
years to take the place of those members whose terms shall expire in 
such year. 

“Should any vacancy occur in such Board of Education the remain- 
ing members of said board shall appoint a person to fill such vacancy to 
serve only until the next succeeding municipal election in said municipal- 
ity, at which election a member shall be elected to serve for the unexpired 
term. . The term of office of a member of the Board of Education, except 
a member elected to fill an unexpired term, shall begin on the first dav 
of July next succeeding his election.” (P. L. 1901, p, 222). 

Section 83 provides for the acceptance of the provisions of sections 
45 and 46 by the qualified voters of any municipality “which now is, or 
which shall be hereafter, divided into wards, at a general or municipal 
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election to be held therein.” The basis of classification adopted in this 
legislation is the fact of the division of municipalities into wards. 

In the brief of the plaintiffs in error these. classes are designated as 
class A and class B. For convenience I will adopt the same method of 
distinguishing. Class A comprises cities, incorporated towns, boroughs, 
townships and other municipalities which now are, or hereafter shall be, 
divided into wards. Class B comprises -all other municipalities in the 
state; that is, municipalities not divided into wards. The former are 
organized under article 6 of the original act as amended by the act of 
1901, with powers and duties in connection with the control and manage- 
ment of public schools comprised in sections 45 to 184, inclusive, and 
the amendments. The latter are organized under section 85, article 7, of 
the original act, with the powers, duties and control of schools comprised 


in sections 85 to 106, inclusive. 

An examination of this legislation discloses material diversities in 
the organization, management, powers and control of the Boards of 
Education in the two classes of municipalities. It is not necessary to 
go into particulars in that respect. The case, then, resolves itself into 
the question whether the classification adopted in this legislation is valid. 

For the purposes of legislation regulating the internal affairs of 
municipalities there are two sorts of classifications known to the law— 
first, the common law classification of municipalities into counties, cities, 
boroughs, towns, townships and villages. This classification is independ- 
ent of statutory prescriptions; it rests on the common law and is recog- 
nized by the constitution of this state; hence, an act of the legislature 
which applies to any one of these political subdivisions is, per se, a general 
law, within the meaning of the constitutional provision. 

But the subdivision of common law municipalities into subordinate 
classes is a legislative classification, and legislation with respect to any 
of such classes depends upon the appropriateness of the legislative classi- 
fication.. A system of classification which will merely individualize the 
political districts of the state to which the act shall be applied is plainly 
insufficient. Something more is required than mere designation by such 
characteristics as would serve to identify. : . 

The classification must rest on some characteristic or peculiarity 
plainly distinguishing the places included from those excluded, and 
making the legislation fit and appropriate to those included and inappro- 
priate to those which are omitted. It must embrace all, and exclude 
none whose conditions and wants render such legislation equally appro- 
priate to them as a class. 

For instance, population. is a legitimate basis of classification in 
statutes relating to the structure, machinery and powers of municipal 
government, where population bears a reasonable relation to the necessi- 
ties and proprieties of the various grades of municipal government; but 
population cannot be made the basis of classification where it does not 
bear a reasonable relation to the necessities and proprieties of the various 
grades of municipal government. Tate v. Hammer, 13 Vroom 435, 440; 
Rutgers v. New Brunswick, Id. 51; Van Giesen v. Bloomfield, 18 Id. 443: 
Wood v. Atlantic City, 27 Id. 32; Atlantic Water Works Co, v. Con- 
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sumers’ Water Co., 17 Stew. Eq. 427; Wanser v. Hoos, 31 Vroom 482: 
Boorum v. Connelly, 48 Atl. Rep. 955; McArdle v. Jersey City, 49 Id. 
1013. byier a 
An examination of the census of 1900, as published in Fitzgerald’s 
“Manual of the Legislature of New Jersey” (1901), discloses the fact that 
the division of municipalities into wards is not based upon population. 
It also discloses the discrepancy between the population of those munici- 
palities which are divided into wards. By the act of March 8, 1882, which 
is a supplement to an act entitled ‘An act relating to the division of cer- 
tain cities of this state into wards” (P. L. of 1882, p. 70), it was provided 
that all cities not already divided into wards or districts, and all 
incorporated towns or municipalities, by whatever name or title said cities, 
towns Or municipalities may be designated, in which more than six hun- 
dred votes are polled at any annual election, may be divided into two or 
more wards. Gen. Stat:, 725, Sec. 1,287. 

By the second section of that act the common council or other gov- 
erning board or body in any such city, town or municipality, by whatever 
name or title it may be called, was authorized and empowered to deter- 
mine the number of wards into which such city, town or other munici- 
pality should be divided, and the boundaries of said wards, and was 
authorized and empowered to make such division accordingly. 

The division of municipalities into wards has no relation whatever 
to the management and control of public schools and the support of 
education. Nor ‘does it, in any manner, indicate the needs of the com- 
munity in providing schools for the education of children. As a standard 
of classification, the method adopted by this law is purely arbitrary. 

The City of Newark, with a population of 246,070, is divided into 
fifteen wards; the City of Trenton, with a population of 73,307, is divided 
into fourteen wards; the City of Elizabeth, with a population of 52,130, 
is divided into twelve wards; the City of East Orange, with a population 
of 21,506, is divided into five' wards; the town ‘of Hackensack, with a 
population of 9,443, is divided into five wards; the township of North 
Bergen, with a ‘population of 9,213, is not divided into wards; the City 
of Burlington, with a population of 7,392, is divided into four wards; 
the township of Woodbridge, with a population of 7,631, is not divided 
into wards; the town of West Orange, with a population of 6,889, is not 
divided into wards; the City of Gloucester, with a population of 6,840, 
is divided into two wards; the township of Middletown, with a population 
of 5,479, is not divided into wards; the village of South Orange, with a 
population of 4,608, is not divided into wards; the City of Bordentown, 
with a population of 4,110, is divided into three wards; the City of Wood- 
bury, with a population of 4,087, is divided into three wards; the City of 
Ocean City, with a population of 1,307, is divided into two wards. 

It is sought to justify this classification on the ground that in these 
municipalities there are governing bodies more capable of managing, 
conducting and controlling the public schools than in other localities. 
This argument is fallacious. 

Why should it be given to.a city or municipality having two wards, 
and denied to a city which has not been divided-into wards? And why 
should there. not. be a discrimination, in, this respect in favor of the iarger 
cities, as, for instance, Newark, with its fifteen wards, as contrasted with 
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Ocean City, with its two wards? The classification adopted by this act 
is simply a description that would identify places to which this legislation 
was intended to apply, and possesses none of the characteristics that are 
regarded as essential to the validity of a law regulating the internal affairs 
of a municipality. 

The judgments of the Supreme court sustaining this legislation set 
aside the resolution of the Board of Education of Jersey City—proceed- 
ings which, without this legislation, were valid—and coerced the 
Board of Education to adopt the scheme of management of public schools 
in Jersey City provided by the later legislation, which is at variance with 
the previously existing mode of administering the affairs of public schools 
in that city. 

Being of the opinion that the legislation in question is unconstitu- 
tional, the judgments of the Supreme court should be reversed. 


LENGEL v. AMERICAN SMELTING & REFINING CO. 


(U. 8. Circuit Court, District of New Jersey, May 13, 1901). 

are citizens and residents of another 
state, to set aside or enjoin the 
enforcement of an alleged illegal 
contract made by the directors on 
behali of the corporation with their 


courts—] urisdiction— 
District of suit—Stockholders’ 
suits.—1l. Under section 1 of the 
act of Congress of August 13, 1888, 
mending act of March 3, 1887, 


Federal 








where the jurisdiction of a Federal 
court is dependent on the fact that 
the action is between citizens of dif- 
ferent states the suit can only be 
brought in the district where all 
the plaintiffs reside, or in the dis- 
trict where all the defendants reside 
who are indispensable or necessary 
parties. 2. A stockholder who is a 
citizen and resident of Pennsylvania 
carmot maintain a suit in a Federal 
court in the district of New Jersey 
against the corporation, which is a 
citizen of New Jersey, and _ its 
directors and third persons, who 
In equity. 


co-defendants, where timely objec- 
tion is made by the non-resident 
defendants, who, in such case, are 
indispensable parties. A suit by 
a stockholder against the corpora- 
tion and others to restrain the 
enforcement of a contract by which 
the corporation sold stock to its 
co-defendants is not one to “enforce 
any legal or equitable lien or claim” 
against the stock, within the mean- 
ing of Rev. St., Sec. 738, authoriz- 
ing the bringing in of non-resident 
defendants in such suits. 


On motion by defendants to dismiss for want of jurisdiction. 


Mr. James Buchanan, Mr. George L. Crawford and Mr. 


Baldwin for complainant. 


Mr. Thomas Thacher, 
Johnson for defendants. 


Arthur J. 


Mr. Charles Untermyer and Mr. John S. 


Before Gray, Circuit Judge, and Kirkpatrick, District Judge. 
GRAY, C. J.: This case is brought to the attention of the court 





upon a rule to show cause why a preliminary injunction should not issue. 
The rule was granted, and the motion is now made, upon a bill filed by 
Irvin D. Lengel, the complainant, who alleges that he is a citizen of the 
State of Pennsylvania, and a stockholder in the American Smelting and 
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Refining Company, one of the defendants, and a corporation of the State 
of New Jersey. The suit is brought as a stockholder’s suit, in conformity 
to the requirements of the ninety-fourth equity rule, and purports to 
assert rights belonging to the corporation itself. The real defendants, 
therefore, are the directors of the corporation, and the individual mem- 
bers of the firm of Gugenheim’s Sons, with which firm the said directors 
are alleged to have had the negotiations and made the contract com- 
plained of in the bill. The ground of jurisdiction is the diverse citizen- 
ship of the parties to the suit, and we are now confronted with a motion 
made by counsel, who appear provisionally for that purpose, to dismiss 
the bill for want of jurisdiction, and we are referred to a statute of the 
United States in that behalf. The act of Congress of August 13, 1888, 
amending the act of March 3, 1887, provides in its first section, among 
other things, as follows: “And no civil suit shall be brought before either 
of said courts against any person by any original process or proceeding 
in any other district than that whereof he is an inhabitant, but where 
the jurisdiction is founded only on the fact that the action is between 
citizens of different states, suits shall be brought only in the district of 
the residence of either the plaintiff or the defendant.” 

With this requirement of the statute in view, we turn to the opening 
paragraphs of the bill, and find that it is alleged that the complainant is 
a citizen of the State of Pennsylvania; that the American Smelting Com- 
pany, being a corporaton of the State of New Jersey, is alleged to be a 
citizen of that state, but that the other defendants, with the exception of 
Grant B. Schley, a citizen of the State of New Jersey, being the directors 
and officers of the defendant company, thirteen in number, and the 
members of the firm of M. Gugenheim’s Sons, eight in number, are alleged 
to be citizens of the State of New York. Under this law the Supreme 
court of the United States, in Shaw v. Mining Co. 12 Sup. Ct. 935, 36 L. 
Ed. 768, in deciding that a corporation incorporated in one state only can- 
not be compelled to answer in a Circuit court of the United States, held in 
another state, in which it has a usual place of business, to a civil suit at 
law or in equity brought by a citizen of a different state, took occasion 
to say that the general object of this act, as appears upon its face, is to 
contract, and not enlarge, the jurisdiction of the Circuit courts of the 
United States. In the case of Phosphate Co. v. Brown, 20 C. C. A. 428, 
74 Federal 321, in the Circuit Court of Appeals for the Fourth Circuit, 
Simonton, Circuit Judge, in delivering the opinion of the Court of 
Appeals, says: “As to the second question: Could the Circuit court of 
the United States for the district of West Virginia take jurisdiction of 
this bill, as amended, and make the decree thereon appointing a receiver 
and granting the injunction? The complainants are citizens and residents 
of the State of Pennsylvania, and the defendants are, one of them, a 
corporation of the State of West. Virginia, and the other a corporation and 
resident of the State of New York. * * * No Federal question is 
involved, and the jurisdiction depends upon the citizenship of the parties.” 

After quoting the act of 1887, as corrected by the act of 1888, and 
citing certain decisions of the Supreme court hereinafter referred to, he 
says: “Clearly, therefore, the court had no jurisdiction over the case as 
amended. The learned counsel for the complainants say that the Cen- 
tral Trust Company is neither an indispensable nor a necessary party, and 
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that the presence of that company cannot oust the jurisdiction; but, 
again, the complainants who made the motion, and who asked the court 
to amend the bill in order to make this corporation a party, now say that 
such an amendment was improper or unnecessary.” 

In Strawbridge v. Curtiss, 3 Cranch 267, 2 L. Ed. 435, Chief Justice 

Marshall, in considering the question of jurisdiction as dependent on 
diverse citizenship, says: “Each distinct interest should be represented by 
persons, all of whom are entitled to sue, or may be sued, in the Federal 
court.” 
In Coal Co. v. Blatchford, 11 Wall.172, 20 L. Ed..179, the Supreme 
court, in again discussing the question of diverse citizenship as a ground 
of jurisdiction, says: “In other words, if there are several co-plaintiffs, 
the intention of the act is that each plaintiff must be competent to sue, 
and, if there be several defendants, each defendant must be liable to be 
sued or the jurisdiction cannot be entertained.” 

So the Supreme court, in Anderson v. Watts, 1388 U. S. 694, 11 
Sup. Ct. 449, 34 L. Ed. 1,078, by the present Chief Justice, says: “If each 
of the indispensable adverse parties is not competent to sue or be sued, 
then the Circuit court cannot maintain cognizance of the suit.” 

The cases in the Supreme court just referred to were, it is true, 
dealing with the question of diverse citizenship only as a ground of 
jurisdiction, but the reasoning by which the conclusion is reached that 
all the indispensable parties must be competent to sue or be sued, in 
order to support the jurisdiction, is applicable to the requirements of the 
act of 1888, upon which the motion to dismiss is grounded. “Where the 
jurisdiction, therefore, is founded only on the fact that the action is 
between citizens of different states,” as is the case here, the reqttirement 
of the act plainly is that suit must be brought either in the district where 
all the plaintiffs, if they be mere than one, reside, or in the district where 
all the defendants, if they be more than one, reside. In this case, the 
suit having been brought by a citizen and resident of Pennsylvania in 
the district of New Jersey, it is requisite, under the act in question, that 
all the defendants named in the bil! shall be residents of the district of 
New Jersey. The fact, however, is, as already stated, that the bill 
alleges that the corporation defendant only is a citizen of New Jersey, 
and that all the individual defendants, save one, composing the directors 
of the corporation and the members oi the firm of M. Gugenheim’s Sons, 
who are, in a suit of this kind, the real defendants, are citizens of the 
State of New York, and cannot be sued by this complainant in the district 
of New Jersey. There can be no question of waiver in this case on the 
ground of voluntary appearance of unsuable defendants, since there has 
been not only no such general appearance, but a special appearance for 
the purpose of making the objection to the jurisdiction. Neither is there 
any ground for the suggestion made by counsel that, the corporation 
being a resident of the district of New Jersey, the other parties to the 
suit are not indispensable, and may be disregarded, and the case pro- 
ceeded with against the one suable defendant. In the first place, the 
complainant has elected to make these residents of New York defendants; 
and, in the second place, that they are indispensable appears from the 
whole theory and framework of the bill, and from the relief prayed for. 
The gravamen of the complaint in the bill is an alleged illegal contract 





LENGEL V. AMERICAN SMELTING & REFINING CO, 


made by certain of the individual defendants, as directors of a smelting 
company, with the firm of M. Gugenheim’s Sons, the members of which 
are the other individual defendants; and all these, save one of the 
directors of the corporation, are alleged to be residents of New 
York, and not of the district of New Jersey, as required in such 
a case by the statute. The contract sought to be annulled, or the 
fulfillment of which is sought to be restrained, was a _ contract 
between the corporation and the firm of M. Gugenheim’s Sons, 
and it would be idle to say that the members of that firm were not 
indispensable parties to such a suit. The principal relief also sought in 
the case is against the members of the firm of M. Gugenheim’s Sons, who 
are sought to be restrained in marketing the stock which they are alleged 
to have bought from the smelting company, and the consideration for 
which, it is alleged, may have passed from them to the corporation. If 
the question of indispensability of the parties is one proper to be con- 
sidered, it would appear that, in this case, there is no room for denying 
that all the defendants named must be considered as indispensable parties 
to the bill. An ingenious argument was made by counsel for the com- 
plainant, chat, under section 738 of the Revised Statutes, jurisdiction 
might be maintained in this case on the ground that the subject-matter of 
the suit was really the capital stock of the New Jersey corporation, and 
as such must be considered as being in the district of New Jersey. But 
the language of that act, it is to be observed, is: “When any defendant in 
a suit in equity, to enforce any legal or equitable lien or claim against real 
or personal property within the district where the suit is brought, is not 
an inhabitant of, nor found within, the said district, and does not volun- 
tarily appear thereto, it shall be lawful for the court to make an order,” 
etc. 

It is very clear that the present suit is not brought to “enforce any 
legal or equitable lien or claim against real or personal property,” within 
the meaning of this statute. Even the trusteeship, casually suggested, 
as regards the stock issued to the Gugenheim’s Sons, is a remedial trus- 
teeship, to be declared by the court for the purpose of accomplishing the 
relief which the complaimant thinks, on other grounds, he is entitled to. 
The enforcement of an antecedent existing lien held by the complainant 
is not the subject-matter of this suit. We are compelled to the conclusion, 
therefore, that the court is without jurisdiction to proceed in this case, 
and the motion to dismiss is therefore granted. 


Books of original entries are held, in Hall v. Chambersburg Woolen 
Company (Pa.), 52 L. R. A. 689, not to be admissible in evidence to prove 
deliveries of goods sold under a contract requiring their delivery from 
time to time in the future. A note to this case reviews the authorities 
as to what is provable by books of account. 


Neither the landlord’s failure to collect the rent for fourteen months, 
nor his neglect to notify the guarantor of its non-payment, is held, in 
Welch v. Walsh (Mass.), 52 L. R. A. 782, to exonerate the latter, who 
has guaranteed the punctual payment of the rent, and promised in default 
thereof to pay the same on demand. 
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NICKOLSON v. WHEELING, L. E. & P. COAL CO. 


(U.S, Cireuit Court, District of New Jersey, February 8, 1901). 


Corporations—Service of process the statute then in force, at the 
—New Jersey statute—Laws N. J. office of an attorney, to whom it 
1896, p. 277, c. 185, requires every paid a sum as rental, and for keep- 
corporation, under a penalty, to file ing the books which were required 
annually, with the secretary of state, to be there kept. It failed to 
a statement giving its principal designate any agent under act 1896, 
office in the state, and the name of and was subsequently adjudged 
the agent in charge upon whom insolvent, and a receiver appointed 
process against the corporation may for its property, who discontinued 
be served, and authorizes service the payments to the attorney. 
on such agent. Previously the Held, that service upon the attorney 
statute provided for service only on in an action thereafter brought 
officers or directors of the corpora- against the corporation was not a 
tion. A corporation previously good service on the corporation, 
organized designated its principal under the statute. 
office in the state, as required by 


On motion to set aside service of process. 
Mr. James E. Howell for the motion. 
Mr. Edward Q. Keasbey, opposed. 


KIRKPATRICK, D. J.: It appears from the agreed state of facts 
stipulated by the attorneys of the respective parties herein that the defend- 
ant is a corporation organized under the general corporation laws of the 
State of New Jersey August 7, 1888; that, in accordance with the 
provisions of the law then in force, the defendant company filed in the 
office of the secretary of state of New Jersey a list of its directors, and 
designated the location of its principal office or place of business in the 
State of New Jersey; that the office of the company was a part of the 
premises used by Walter Kip for a law office, and that the company paid 
Walter Kip the sum of $25 per annum for their use of the same, and for 
his services in taking charge of the books of the corporation required 
by law to be kept therein. This payment was made by the company to 
Kip from the date of its organization until January, 1897, when a 
receiver was appointed for said corporation on the ground of insolvency. 
rom the date of the incorporation of the company until 1896 the law 
relating to the service of process in personal actions on resident corpora- 
tions was set out in section 87 of the act of 1875 (Revision N. J., p. 924), 
which provides as follows: “That whenever any personal action shall be 
commenced against a corporation in any of the courts of law of this state, 
the first process to be made use of may be a summons, a copy whereof 
may be served on the president or other head officer of said corporation, 
or left at his dwelling house or usual place of abode. oo * gee 
case the president or other chief officer can not be found in this state * 
* *- then a copy of said summons shall be served upon the clerk or 
secretary, and if no clerk or secretary then on one of the directors. 

o oar 

Section 49 of the same act provided that it should be the duty of the 

directors of every corporation each year to file in the office of the secre- 
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tary of state a complete list ‘“* * * of the names of the directors, 
trustees and officers of said corporation, with the residence of each, and 
also to designate the business and location of the principal office or place 
of business of the company in this state.” It is apparent from a considera- 
tion of these sections that “the designation of the business and location 
of the principal office or place of business of the company” was not 
required for the purpose of providing a means through which service of 
process might be made upon the corporation, for the law expressly 
provides for such service upon the president or chief officer, the clerk or 
secretary, or a resident director, personally or at their respective places 
of abode. In 1896 there was a change in the law, and the 43d section 
of an act respecting corporations (chapter 185, p. 277, Laws 1896) pro- 
vided that every corporation should file annually, with the secretary of 
state, the “names of all directors and officers,” etc., “* * * and the 
location * * of its principal office in this state, and the name of 
the agent in charge of said office upon whom process against the corpora- 
tion may be served,” and provided that every corporation failing to 
comply with the law in this respect should forfeit to the state $200, to be 
recovered, etc. The law of 1896, supra, in section 87, also provided that 
“in any personal action commenced against any corporation, in any of 
the courts of law in this state, the first process to be made use of may 
be a summons, a copy whereof may be served on the president or other 
head officer or agent in charge of its principal office in this state or left 
at his dwelling house or usual place of abode * * * and in case said 
president or other head officer or agent can not be found * * * then 
a copy of said summons shall be served” on the clerk or secretary or on 
one of the directors, etc. The effect of this section was to add to the 
number of those upon whom process against the corporation might be 
served, a person whom the company thereafter and from time to time 
should designate for the purpose and place in charge of its principal 
office. The law went into effect July 4, 1896. The company failed and 
neglected to designate any agent in charge; and in January, 1897, the 
company was judicially declared insolvent, and its directors and officers 
enjoined from exercising any of the privileges or franchises of the cor- 
poration, and a receiver was appointed to take the charge and manage- 
ment of the company’s affairs. Until the receiver's appointment the 
defendant company rented its principal office in New Jersey from Mr. 
Walter Kip, and, in addition to the payment to him of rent therefor, 
remunerated him for his care of their books which the law required them 
to keep therein. ‘The company never made him agent in charge upon 
whom process might be served, nor did he become such from the fact that 
he was the landlord of the corporation and the custodian of their prop- 
erty. Upon the appointment of the receiver it may be presumed that he, 
in accordance with his duty, took charge of the books of the company: 
and, from his failure to pay rent, it may be inferred that he relinquished 
the office which the company had rented from Mr. Kip. The duties of 
Mr. Kip were ended, his connection with the company severed. He 
never had been designated as agent in charge upon whom service could 
be made and, upon the receiver’s appointment, was, in no sense, an 
employee or agent of the company upon whom devolved any duty to 
notify the receiver, who became the custodian of the interests of the 
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corporation, that service of process had been made upon him. In my 
opinion, the service of the summons in this case upon Walter Kip was 
insufficient and should be set aside. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Recent Opinions). 

Railroad push car—Negligence—Injury—Company’s _liability.— 
The railroad company placed a push car in the hands of the foreman of a 
gang of men to be used in travelling upon its road for the purpose of 
burning waste railroad ties. The foreman loaned it to an Italian to take 
away some of the ties for his own use. While the Italian was running 
it on the railroad track, the plaintiff, by his negligence, was injured while 
crossing the track. Held, that it was the duty of the foreman to use the 
push car with reasonable care to prevent injury to any one lawfully on 
the track, and to keep it under his own supervision until it was returned 
to the company, and that for the performance of that duty to the public 
the company was bound. ‘The failure of the foreman to perform it was 
the failure of the company. Erie R. Co. v. Salisbury. (Mr. John W. 
Griggs for plaintiff in error. Mr. Joseph H. Lefferts and Mr. Paul R. 
Lefferts for defendant in error). Opinion by VAN SYCKEL, J., 
September 30, 1901. Gummere, Garretson, Hendrickson, Vroom and 
Vredenburgh, JJ., dissenting. 


NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions). 

Cemeteries—Location—Map of premises—Approval by municipality. 
—The sixth section of “An act to authorize and incorporate rural ceme- 
tery associations and regulate cemeteries,” as amended by the supplement 
of March 25, 1885 (Gen. St., p. 355), provides “that it shall not be !awful 
to locate any new cemetery or burying ground, or to enlarge any ceme- 
tery or burying ground, in this state, without the consent and approval of 
the municipal authorities and board of health of the city, township, town 
or borough in which it is proposed to locate or enlarge said cemetery or 
burying ground, upon application in writing for that purpose made;” 
and “that all persons making application as aforesaid, for the location or 
enlargement of any cemetery, shall accompany the same with a descriptive 
map of the premises they propose to occupy.” Held: 1. That the map 
required by this provision need not describe the property shown thereon 
by metes and bounds, but that it sufficiently complies with the statute if, 
from an examination of it, the municipal authorities can readily determine 
the location, size and shape of such property. 2. That by granting 
consent to the location of a proposed cemetery the municipal authorities 
necessarily approve that location, within the meaning of the statute. 3. 
That, in order to obtain the municipal consent and approval to the appro- 
priation of lands to cemetery uses, it is not necessary that the applicants 
therefor should be the owners or occupiers of such lands. State 
(Burdette, Prosecutor) v. Mayor, Ete., of Borough of Fairview. (Mr. 
Charles D. Thompson for prosecutor. Messrs. Corbin & Corbin for 
defendant). Argued before Gummere and Fort, JJ. Opinion by GUM- 
MERE, J., August 9, 1901. 
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Taxation—Sale of Jand—Tax lien—Remedy.—1. Unless otherwise 
provided, the power to sell land for taxes must be exercised within the 
period during which such taxes remain a lien upon the land to be sold. 
2. The thirteenth section of the Martin act does not extend the duration 
of tax liens in those cities which have accepted its benefits; it merely 
provides an additional method of enforcing such liens. State (Harned, 
Prosecutor) v. City of Camden. (Mr. John F. Harned, pro se. Mr. H. 
M. Snyder, jr., for defendant). Argued before Gummere and Fort, JJ. 
Opinion by GUMMERE, J., August 9, 1901. 


A provision that delivery will be made within a reasonable time is 
held, in Eppens, Smith & Wiemann Co..v. Littlejohn (N. Y.), 52 L. R. A. 
811, to be implied on a sale without specifying the time of delivery, and 
delay is held not to be excused by the vendor’s inability to procure ship- 
ment, where this is due to considerations which affect the vendor alone. 

The liability of attorneys to clients for mistake is denied in Hill v. 
Mynatt (Tenn.), 52 L. R. A. 8838, where the mistake consists of an error 
of judgment on a question of law as to which eminent attorneys might 
well be in doubt. With this case there is a note reviewing the authorities 
on the liability of attorney to client for mistake. 


MISCELLANY. 


THE OLDEST LIVING LAWYERS. 1846, Jan ; 


*George B. Halsted, 
Lake Minnetonka, 
Minn. 

John Whitehead, 
Newark. 

Abraham V.Schenck, 
New Brunswick. 

| 1850, Apr., TLuther Spencer 

Goble, Newark. 

1851, Apr., Amzi Dodd, Newark. 

fession. It includes all the living | 1851, July, tHenry S. Little, 

ones from the oldest down to the | Trenton. 

close of the year 1860. Those | 1851, Nov., *John J. Halsted. 

marked with a * have removed | 1852, Nov.. George F. Tuttle, 

from the state and those marked | Newark. 

with a t are known not to be in Alfred Hugg, Cam- 

active practice. den. 

William Silas White- . 

head. Newark. 


Editor of New Jersey Law Journal : 


Sir: Subjoined is a list of the | e 
living attorneys and counselors | 154%, Jan., 
who have been admitted to the | 
Bar of New Jersey and are of forty | 1847, Jan., 
years’ standing and over. ‘The list 
embraces those who have been 
active practitioners, and also those | 
who have never practiced their pro- 


1853, June, 


COUNSELORS. 1854, Feb., 





1842, Sept., Cortlandt Parker, 
Newark. 

1843, Nov., fDumont Frelinghuy- 
sen, Somerville. 

Andrew Sinnickson, 


Salem. 


1845, May, 


| 1854, Feb., 


Robert Allen, Jr., 
Red Bank. 

Bennet Van Syckel, 
Trenton. 

Henry C. Pitney, 
Morristown. 


1854, June, 


1854, Nov.. 
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1854, 
1854, 


1855, 
1855, 


1856, 


1838, 
1838, 
1839, 
1840, 
1842, 


1842, 


1843, 
1847, 
1847, 


1848, 
1848, 


. 1848, 


1848, 


1848, 
1849, 


1849, 


THE NEW JERSEY LAW JOURNAL. 


Nov., *Marston D. Trefren. 
Nov., 


Andrew Dutcher, 
New York City. 
Jacob Weart. Jersey 

City. 
Charles A. Skillman, 
Lambertville. 
David A. Depue, 
Newark. 
Washington B. Wil- 
liams, Jersey City. 
James C. McDonald, 
Newark. 
William J. 
Elizabeth. 
William B. Guild, Jr., 
Newark. 


June, 
June, 
Feb , 
Feb., 
Nov., 


Feb., Magie, 


Feb., 


ATTORNEYS. 

Sept, fDumont Frelinghuy- 

sen, Somerville. 

Sept., 
Matawan. 

Cortlandt Parker, 
Newark. 

John Whitehead, 
Newark. 

Andrew Sinnickson, 
Salem. 

*George B. Halsted, 
Lake Minnetonka, 
Minn. 

Abraham V.Schenck, 
New Brunswick. 

tLuther Spencer 
Goble, Newark. 

James D. Cleaver, 
Newark. 

Amzi Dodd, Newark. 

tHenry S. Little, 
Trenton. 

*George B. Ely. 

Robert Allen, 
Red Bank. 

*Jobn J. Halsted. 

George F. Tuttle, 
Newark. 

David A. Depue, 
Newark. 


Sept., 
Sept., 
May, 


Nov., 


Apr., 
July, 


Jan., 
Apr., 


Apr., 
July, 


Oct., 
‘Apr., 


July, 


| 
| 
| 


1849, 


1849, 


1850, 


William F. Terhune, | 


Jr | 


1850, 


1851, 


1852, 
1852, 


1852, 
1852, 
1853, 
1853. 
1853, 
1853, 
1853, 
1853, 
1853, 


1853, 


1854, 
1854, 


1854, 


1854, 


James L. Dippolt, 
Trenton. 

Alfred Hugg, Cam- 
den. 

tEdward H. Wright, 
Newark. 
William S. White- 
head, Newark. 
Alfred Mills, Morris- 
town. 

Bennet Van Syckel, 
Trenton. 

Apr., *Marston D. Trefren. 

July, Henry G. Pitney, 
Morristown. 

Andrew Dutcher, 
New York City. 

Charles A. Skillman, 
Lambertville. 

Jacob Weart, Jersey 
City. 

David Hoffman. 
Woodbridge Strong, 
New Brunswick. 
+Nathaniel W. Voor- 

hees. 
Nov., *William A. Ingham. 
Feb., John W. Johnson. 
Feb., *Irwin Z. Smith. 
June, Robert G. Clark. 
Nov., *George M. Miller. 
Nov., David A. King. 
Nov., James H. Neighbour, 
Dover. 
Albert P. Condit, 
Newark. 
Washington B. Wil- 
liams. Jersey City. 
Abraham Voorhees, 
Newark. 
Aaron P. Whitehead, 
New York City. 
Samuel F. Barger. 
William B. Guild, 
Jr., Newark. 
Robert D. Salmon, 
Newark. 
Martin Canavan. 


July, 
Oct., 
Jan., 
July, 
Jan., 


Apr., 


July, 


Nov. 


’ 
June, 


Nov., 
Nov., 


Nov., 


Nov., 
Nov. 


Feb., 


June, 
June, 


Nov., 


Nov., 





Nov., 
Nov., 
Nov., 
Nov., 
Feb., 
Feb., 
June, 


June, 
Nov., 


Nov., 
Feb., 
June, 
Nov., 
Nov., 


1857, Nov 


1857, Nov., 


1858, Nov., 


1858, Nov., 


1858, Nov., 
1858, Nov., 


1859, June, 
1859, June, 


1859, June, 
1859, June, 


1859, June, 
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Theodore J. Hoff- 
man, Somerville. 
James C. McDonald, 

Newark. 

James R. Hoagland, 
Bridgeton. 

John T. Bird, Tren- 
ton. 

William J. 
Elizabeth. 

Thomas 
Newark. 

Franklin  B. 
Mt. Holly. 

Jeremiah Leaming. 

James M. Scovel, 
Philadelphia, Pa. 

Dennis H. Smock, 
Red Bank. , 

Philip S. Scovel, 
Camden. 

Bernard H. 
dell. 

George R. Dutton, 
Englewood. 

Samuel _ H. 
Camden. 

James S. Aitken, 
Trenton. 

John 5S. Barkalow, 
Paterson. 

James E. Fitzgerald, 
Bishop of M. E. 
Church. 

Joseph B. Coward, 
Plainfield. 

*Andrew J. Sanford, 
Cleveland, Ohio. 

Clement H. Sinnick- 
son, Salem. 

*C. Meyer Zulick. 
tDeWitt Clinton 
Blair, Belvidere. 
*Edward L. Camp- 

bell, Trinidad, Col. 

James F. Rusling, 
Trenton. 

tW. Budd Deacon, 
Mount Holly. 


Magie, 


Levis, 


Trues- 


Grey, 


| 1859, Nov., 


| 1860, Feb., 
| 1860, Feb., 


| 1860, June, 


Anderson, | 


| resident in the state. 


Asa Whitehead, Jr., 
Newark. 

Martin Wyckoff. As- 
bury. 

Cornelius Christie, 
Jersey City. 

Samuel F. Bigelow, 
Newark. 

Charles Borcherling, 
Jr.,. Newark. 

George Brittain. 

William E. Skinner, 
Hoboken. 
sy a reference to the counselors’ 

list it will be found that it embraces 

only twenty-two living counselors 

Taken by 

years, there is only one in each of 


1860, June, 


1860, June, 
1860, Nov., 


the years 1842, 1843 and 1845, and 


none in the years 1844 and 1846; 
two in the year 1847, none in the 
years 1848 and 1849, one in the 


| year 1850 (Luther Spencer Goble, 


who gave great promise of distinc- 


tion in his early life in his profes- 


sion, but who early took up life in- 
surance. He became connected 
with the Mutual Benefit Life In- 
surance Company, of Newark, and 
is now their general manager in 
their New York office. He has 
become distinguished in life insur- 
ance circles, but has never lost his 
love for his profession. He is a 
member of the American Bar As- 
sociation, and reads the “New Jer- 
sey Law Journal” to keep in touch 
with his professional brethren in 
the state). Two were admitted in 
1851 (one of them being ex-Vice 
Chancellor Dodd, now president of 


the Mutual Benefit Life Insurance 
_Company); one each in the years 
| 1852 and 1853, five in 1854 (embrac- 


ing Supreme court Justice Van 


| Syckel and Vice Chancellor Pit- 


ney); two in 1855, one each in the 
years 1856, 1857, 1858, 1859 and 


| 1860; the member of 1856 being 
| Chief Justice Depue, and in 1859 


Chancellor Magie. 
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Looking at the location of the 
twenty-two resident counselors, 
we find that, in the six largest 
cities of the state, Newark has nine, 
Jersey City and Trenton only 
two each, Camden and Elizabeth 
have but one and Paterson none; 
making fifteen in all. The others 
are located in each of the follow- 
ing places: Somerville, Salem, New 
Brunswick, Red Bank, Moristown 
and Lambertville. 

JACOB WEART. 
Jersey City, N. J. 
November, 1901. 


THE CHIEF JUSTICE RETIRES. 


Chief Justice David Ayres De- 
pue, of this state, retired from office 
on November 16, after thirty-five 
years’ service on the Bench of the 
Supreme court of the state. His 
passing from the high judicial posi- 
tion he had so long occupied was 
devoid of formality. He appeared 
in the Essex Circuit court prompt- 
ly at ten o’clock in the morning, as 
had so long been his custom, and 
made his usual quiet inquiry as to 
whether there was any business to 
come before the Supreme court in 
this session. There was none, and 
then he quietly remarked: “We 
might as well adjourn.” 

This was followed by a few sec- 
onds of painful silence. It was 
finally broken by the venerable 
jurist announcing to the large 
gathering of prominent lawyers 
and laymen present that it was his 
last day upon the Bench. He had 
so arranged his affairs as to close 
his long judicial life in Newark, he 
said, because, next to his home, the 
Essex Circuit, its work and _ its 
members and attachees have been 
the <learest things on earth to him 
for more than a third of a century. 

Briefly, he went over his thirty- 
five years’ Supreme court service, 
paving fitting tribute to all who had 


| paper reporters. 
finished Mr. 
| spoke as follows: 


upon his part. 
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been associated with him during 
that time, including the court of- 
ficers, stenographers and news- 
When he had 
Cortlandt Parker 


“My vounger friends wish me to 


_express to the Bench and to the 


retiring Chief Justice the unani- 
mous sense of the Bar of this coun- 
ty of Essex to the effect that, in 
their judgment, no greater loss 
could be sustained by themselves, 
personally, or by the county, or by 
the community throughout the 
state, than has happened through 
nis resignation of the high and 
directing office of chief justice of 
the state and judge of this Circuit 
court. We refer, of course, to the 
reasons which actuate this step 
We are sure that 
it is not his wish that makes him 
go from us, but his view of what 
is right, considering his age, his 
health and simply personal circum- 
stances. His duty to the state is 
first and last in his mind. He 
apprehends more than we do the 
necessity—or, at least, the pru- 
dence, which he alleges. We can- 
not regard his work in life as either 
done or nearly so; but we respect 
his patriotism, since we are sure 
that his heart bids him stay, though 
his head bids him, as being true 
prudence, to resign. 

“We all say ‘good-bye’ to him 
with deep sorrow. We know that 
his place (God helps us always, in 
this, our heaven-blest country) will 
be adequately filled. But we are 
sorry, to the bottom of our hearts, 
that he goes; and now, we wish him 
—with earnestness—long life, re- 


_ newed health, and beg him still to 
_ be the advisor and friend, as he has 
been in the past, of our young 
| brethren, who, in fact, he may be 


said, by his course upon the Bench, 
absolutely to have educated.” 
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Chief Justice Depue’s eyes were 
suspiciously moist when Mr. Park- 
er finished, but he controlled his 
emotion and made a feeling re- 
sponse, which caused the moisture 
to appear in other eyes. In his 
reference to Mr. Parker there was 
a greater touch of pathos than in 
any Other part of his talk. Hav- 
ing said that no more appropriate 
mouthpiece could be chosen than 
Mr. Parker for such an occasion, 
he continued: 

“You all know that Mr. Parker 
and myscif have long been close, 
intimate personal friends, and many 
of you know that, for many years, 
we have invariably taken a walk 
together on Sundays. When we 
began we went often as far as Irv- 
ington, or Bloomfield, or Forest 
Hill. but gradually those walks 
have become shorter—shorter—- 
shorter. Now, when we walk out 
together and get as far as Bridge 
street in one direction or Grace 
Church in the other direction—not 
on his account, but on mine—the 
walk comes to an end.” 

When this exchange of senti- 
ments was over the retired Chief 
Justice left the court room, lawyers 
and laymen alike remaining stand- 
ing and with bowed heads until the 
doors closed behind him. 

His successor, Justice William S. 
Gummere, whose home is also in 
this city, was sworn in as Chief Jus- 
tice in Trenton on November 18. 
His former seat on the Supreme 
court Bench has been filled by the 
recent appointment of State Sen- 
ator Mahlon Pitney, who was 
also sworn in on November 18. 

Arrangements are well under 
way for an elaborate reception and 
dinner, which is to be given the re- 
‘tired Chief Justice on December 6 
by the Bar of the entire state, un- 
der the direct auspices of the Law- 
vers’ Club of Essex county. 


_ ting them on the calendar. 


| would 
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SETTING ASIDE VERDIOTS. 


On the first day of the November 


term of the Supreme court, at 


Trenton, Mr. Frank Bergen, of 


_ Elizabeth, called the attention of 
_the Branch court to the fact that 
| some confusion existed at the Bar 
as to the proper practice in mak- 


ing applications for rules to show 
cause why verdicts should not be 


set aside, in view of the omission 


of the court to call the Bar as for- 
merly, and of the rules relating to 
giving notice of motions and put- 
Judge 
Van Syckel, presiding in the 
Branch court, said that the court 
consider the matter and 
make some announcement during 
the term. Subsequently, after con- 
ference with the other judges, an 


announcement was made on the 


subject substantially as follows: 
“There seems to be some differ- 
ence of opinion among members of 
the Bar as to whether rule 76 of 
the Supreme court requires a 
motion jor a rule to show cause 
why a new trial should not be 
granted, when made at Bar after 
refusal by the justice who tried the 


| cause at the Circuit to be noticed 


and put upon the Branch court list. 
If it be a matter which can only be 
presented upon the third call of the 
Bar such is clearly the requirement 
of the rule. That call is for all liti- 
gated common business not dis- 


_ posed of by consent on the second, 
or half-hour, call, the first call. ex- 


tending only to unlitigated com- 
mon business. Formerly the third 
call was in order of seniority of 


_ counsel and notice of no motion 
' was required, counsel being ex- 
| pected to watch the call for any 


motion regularly in order. This 
was very unsatisfactory, as it could 
not be known what counsel would 
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present any particular matter. It 
was the custom of the court to per- 
mit motions only on the call of the 
attorney of record, if he were a 
counsellor, but, if he were not, 
then any counsel might make the 
motion, and if, in case of a firm of 
attorneys, either might do so if a 
counsellor. To obviate these dif- 
ficulties a rule was adopted for a 
list of motions noticed, and two 
days’ notice was required in all 
such cases. Afterwards, in order 
to secure uniformity with causes in 
the main court, and to give time to 
print the list, the notice was made 
ten days by the present rule 76. 
As could be done before any 
change in the rules, matters of com- 
mon business may be brought on 
after the third call is finished. 


Special motions and motions out of 
the regular course of a cause may 
be made on two days’ notice under 


section 216 of the practice act, and 
this section would probably apply 
to a motion for a rule to show 
cause not regularly noticed and 
listed. 

“While an application for a rule 
to the justice who tries the cause 
may be made ex parte under rule 
34, a motion at Bar after his refusal 
has always been a litigated motion. 
Rule 27 expressly provides that 
counsel may be heard in opposi- 
tion. This is an old rule. It will 
be found in the edition of 1864 as 
rule 34, and in the revised rules of 
1868 as rule 35. The motion must, 
therefore, be noticed and go on the 
list. There is more room for dis- 
pute as to a motion to non-pros. 
for not bringing a cause on at the 
Circuit. Sometimes, under the old 
practice, the Branch court consid- 
ered this an unlitigated motion, but 
generally has refused to hear it 
until the third call. It is safer to 
notice such a motion and put it on 
the. list. 
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“One matter is not covered by 
the new rules and that is the con- 


_tingency of there being less than 


ten days between the time the 
right to give notices arises and the 
beginning of the term of this court. 
There is no practical difficulty in 
such a case, however, as two days’ 


| notice can be given and the matter 


be brought on after the third call is 
finished.” 


N. J. SUPERME COURT EXAMINA- 
TIONS, NOVEMBER TERM, 1901. 


ATTORNEYS QUESTIONS 


Give Blackstone’s definitions of 
(a) law and (b) municipal law. 

What are the several parts of a 
law? 

What are the three points to be 
observed in the construction of re- 
medial statutes? 

What are the absolute rights as 
given by Blackstone? 

Of what does personal liberty 
consist? 

Define (a) accession and (b) con- 
fusion of goods, according to 
Blackstone. 

What is the difference between 
a contract under seal and a parol 


' contract? 


(a) State the grounds upon which 
a capias ad respondendum will be 


' issued in an action upon contract. 


(b) Give practice in full up to plac- 
ing writ in sheriff’s hands. 

(a) State the proceedings to final 
judgment in an uncontested suit in 


_ Supreme court on a book account. 


(b) Suppose a plea of general issue 


is filed and you have proof that it 
is filed only for purpose of delay, 
_what steps should be taken to ob- 
tain speedy judgment? 
| concisely the proceedings through 


(c) State 


trial to entry of judgment in Su- 
preme court if plea is permitted to 
stand. 

What is the purpose of a bill of 


| particulars? 
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(a) What is a specification of de- 
fenses? (b) State the practice to 
secure same. (c) If defendant does 
not specify, what evidence may he 
offer at the trial? 

(a) State briefly the practice in a 
replevin suit. (b) What is the dif- 


ference between actions in replevin 


and actions in trover? 

(a) Give the causes for divorce in 
New Jersey. (b) State the differ- 
ence in proceeding by bill and by 
petition. (c) State concisely the 
practice to final decree in a suit for 
divorce in which answer is filed 
denying the material allegations. 

(a) What is a caveat? (b) Ifa 
will is already probated, what pro- 
ceedings should be taken to contest 
the validity of the will? (c) Before 
whom may wills be probated? 

State concisely the proceedings 
when the claims against an estate, 
for which an administrator has 
been appointed, amount to more 
than the assets. 

(a) State the provisions of the 
statute in relation to filing build- 
ing contracts and specifications in 
the county clerk’s office. (b) 
What is the effect of such filing 
upon the liabilities and remedies of 
all parties, under the lien law, in- 
cluding owners, mortgagees, con- 
tractors, materialmen and work- 
men? (c) How may the lien be 
cancelled? 


COUNSELORS QUESTIONS. 


Define transitory actions. What 
is a proceeding in rem? Give in- 
stances. 

What process is used and how 
served upon an individual? (a) 
Out of common law court; (b) out 
of Chancery; (c) out of Orphans’ 
court; (d) out of District court; (e) 
in criminal proceedings. 

What is the extent of the judicial 
power of the United States under 
the Constitution? 








| dren. 


What are the limitations of the 
powers of the several states under 
the Constitution of the United 
States? 

Name some of the provisions of 
the constitution of New Jersey for 
the protection of personal liberty 
and private property. 

Within what time will a writ of 
certiorari be allowed? 

After foreclosure and purchase of 
the property by the mortgagee, 
how would you get possession if the 
mortgagor refused to vacate? 
Give proceedings in detail. 

When husband and wife live in 
a state of separation without being 
divorced, who is entitled to the cus- 
tody of their minor children? 

What is a writ of error? (a) 
From what court does it issue? (b) 
When is it returnable? (c) When 
shall plaintiff in error assign and 
file errors? 

What effect has the granting of a 
rule to show cause upon a bill or 
bills of exception held by the party 
applying for the rule? For what 
matters will a court grant a new 
trial? 

In 1861 Truitt conveyed a lot of 
land in New Jersey to Bowen. 
The deed was not recorded until 
1863. In 1862 Bennett issued at- 
tachment and caused the land to be 
sold and purchased the same at the 
auditor’s sale. Query: Did Ben- 
nett acquire a good and valid title? 

May an administrator cum testa- 
mento annexo exercise a power of 
sale given by will to the executors 
of the will? 

When does a father inherit real 
estate? When does a mother in- 
herit real estate? 

In case of a man dying intestate, 
how is his personal estate distribut- 
ed after his debts are paid? (a) If 


there be a widow and children or 
the representative of children. (b) 
If there be a widow and no chil- 
(c) If there be children and 





| 
} 
| 
| 








no widow. (d) If he leave a widow 
and two children, how is it distrib- 
uted? 

When may a married woman 
convey lands without her husband 
joining in the deed? 

What is title by descent? What 
is title by purchase and what does 
it include? 

What is the doctrine of merger? 

What is tail—female special? 

What are the different methods 
of obtaining partitions of land in 
this state? In what case are the 
words “heirs and assigns” not 
necessary in devises of land in this 
state to create an estate in fee-sim- 
ple? 

What is eminent domain? What 
are the constitutional limitations 
upon it? 

May a defendant deposit money 
in lieu of bail? 


NOVEMBER TERM, SUPREME 
COURT. 


The November term opened on 
the 6th of that month, all the jus- 
tices being present. Chief Justice 
Depue presided in the main court, 
and Justices Garrison, Gummere 
and Collins were his associates. 
Justice Pitney will take briefs sub- 
mitted to this division. 

The main branch was constituted 
by Justices Van Syckel, Fort and 
Garretson, and the second branch 
by Justices Dixon and Hendrick- 
son. 

Opinion day was advanced, in 
the Court of Errors and Appeals to 
Friday, November 15, in order to 
permit Chief Justice Depue to take 
part in the deciding of causes. He 
read the opinion of the court in the 
most important cause before the 
court, Lewis & McDermott v. 
soard of Education of Jersey City, 
declaring the classification in the 
Stokes school law to be unconsti- 
tutional; and another in Norton v. 





'Long Branch Railroad; affirmed, 
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| Sinkhorn, on the practice relating 
_to set-offs in Chancery suits. No 
public exercises marked his retire- 
ment, but, on the judges separat- 
ing, the Chancellor gracefully ex- 
pressed his regret at the severing of 
official relations, and remarked that 
he hoped to have occasion in the 
near future to voice his feelings in 
amore formal manner. The Chief 
Justice responded briefly and with 
evident emotion. 





NOVEMBER TERM, COURT OF AP- 
PEALS. 


The November term of the Court 
of Errors and Appeals opened with 
great eclat on the 19th. In addi- 
tion to an unusual outpouring of 
the Bar, many society ladies and 
gentlemen were present, who came 
to witness the new Chief Justice 
qualify. The ceremony was brief, 
the Chancellor administering the 
oath to Mr. Gummere, as well as 
to Mr. Pitney as Associate Jus- 
tice. 

The entire day was taken up with 
motions, the most important being, 
that to dismiss the appeals of the 
Paterson strikers convicted of con- 
tempt before Vice Chancellor Pitney. 
With the exception of those appel- 
lants who may not have been serv- 
ed with process in the Court of 
Chancery, the appeals were all dis- 
missed, the court holding that such 
contempts as were directly against 
the authority and dignity of the 
court, and the punishment merely 
punitive and not for the mere bene- 
fit of a litigant, were not appealable. 

Opinions were read in the Court 
of Errors and Appeals, at Trenton, 
on November 15. Results were 
also announced in the following 
cases: 

Lacey v. Dobbs; reversed, 10 to 
3; opinion by Justice Collins. 

South Amboy v. New York & 
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14 to 0; opinion by Justice Van 
Syckel. 

Chancellor v. City of Elizabeth 
(two cases); affirmed, 8 to 4, on 
opinion of court below. 

Beideman v. Sparks; affirmed on 
opinion below. 

Johnson v. Mutual Guaranty 
Building and Loan Association; 
affirmed, 12 to 0; opinion by Judge 
Voorhees. 

Jessop v. Bamford Brothers Silk 
Company; reversed, 7 to 5; opinion 
by Justice Gummere. 

Winter v. New York & Long 
Branch Railroad Company; affirm- 
ed, 14 to 0; opinion by Judge 
Adams. 

Bechtold v. Mitsch; affirmed, 9 
to 0. 

Lakewood Trust Company v. 
Bushnell; affirmed on opinion of 
court below. 

French, receiver, v. Higgins; af- 
firmed, 14 to 0; opinion by the 
Chancellor. 

Ramsdeil v. Streeter; affirmed, 
11 to 1; opinion below. 

Currie v. Atlantic City; reversed; 
opinion by Judge Hendrickson. 

Johnston v. Guttenburg; affirm- 
ed, 14 to 0; opinion by the Chan- 
cellor. 

Wyckoff v. Weaver; reversed, 13 
to 0; opinion by Justice Gummere. 

Allison v. Corker; re-argument 
directed. 

State v. McBarron; reversed, 7 
to 4; opinion by Judge Voorhees. 

Higbie v. Rogers; reversed; 
opinion by Judge Vroom. 

Wimpreimer v. Perrine; affirm- 
ed, 13 to 0; opinion by Justice Van 
Syckel. 


NOVEMBER ELECTION. 


At the November election Mr. 
Franklin Murphy, of Newark, Re- 
publican, was elected governor by 
a plurality of more than 17,133 
over ‘Hon. James M. Seymour, 
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Mayor of Newark. The legisla- 
ture will be composed as follows: 
The Senate of seventeen Republi- 
cans and four Democrats; the As- 
sembly of forty-six Republicans 
and fourteen Democrats. Repub- 
lican majority on joint ballot. 


WHY THE JURY WENT OUT. 


A pretty story is told about a 
little boy whose elder sister is 
much interested in photography 
and gives the family the benefit of 
many observations about her work. 
This little boy was taken to the 
court house to see the end of a 
certain trial. He came home and 
told his mother about it. “The 
judge made a speech to the jury,” 
he said, “and then sent them into a 
little dark room to develop.” 


OBITUARIES. 


MR. THEODORE LITTLE. 


We were unable last month to 
secure, in time for publication, a 
memorial note of Mr. Theodore 
Little, of Morristown. His death 
occurred on October 23, at his 
home in Morristown, after a long 
illness. He was born in Hacketts- 
town Tebruary 3, 1819, and early 
entered Princeton College, grad- 
uating in the class of 1838. He 
then entered the office of Hon. Ira 
C. Whitehead, at Morristown, with 
whom he read law, and in Novem- 


_ ber, 1841, was admitted to the New 


ful lawyers of his day. 


Jersey Bar, in February, 1845, be- 
came a counsellor, and soon was 
known as one of the most success- 
In politics 
he was an active Republican, and 
at one time ran for Congress, but 
was defeated in a strong Demo- 
cratic district. For many years he 


_ was an elder of the First Presby- 


terian Church in Morristown. In 
1865 the First National Bank of 
Morristown was organized and Mr. 





768 


Little became its president, hold- 
ing that position up until his death. 
Under his management it has be- 
come one of the strongest institu- 
tions in the county. He leaves a 
widow and five children. Mr. Lit- 
tle has not been practicing for a 
number of years, but concerning 
his ability as a lawyer one of our 
exchanges says: 

“His mind was of a high order; 
his perception and faculties rarely 
failed him in discerning the salient 
point in a case. His arguments 
were convincing and exhaustive, 
and his power of reasoning was 
incisive and broad. He soon gain- 
ed a numerous and very respecta- 
ble clientage. His practice in a 
very few years became one of the 
largest in the county.” Among 
his students were former Attorney 
General Vanatta, Judge Francis 
Child, former Congressman Cutler 
and the late George W. Forsyth. 


MR. PAUL REVERE. 


The death of Mr. Paul Revere 
occurred suddenly at his home in 
Morristown on November 10. 
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-director in the Morristown Trust 


Company, of which he was one of 
the incorporators. 

Mr. Revere was deeply interested 
in the welfare of his native city, and 
served two terms as member of 
Common Council, was president of 
the Morristown Improvement As- 
sociation and was president of the 
All-Souls’ Hospital, which he help- 
ed to establish. He was one of the 
founders of the Sons of the Ameri- 
can Revolution, also a member of 
the Washington Association of 
New Jersey, the Aztec Club of New 


| York, the Morristown Club, the 
_ Morris County Golf Club and Mor- 


' ristown Field Club. 
| was a Democrat. 


He | 


was a great-grandson of Paul | 
Revere, of Revolutionary fame, and | 


was ason of Major General Joseph 
W. Revere, who served with dis- 
tinction in the Mexican War. Mr. 
Revere was born in Morristown 
September 28, 1856, and received 
his education at the private schools 
in Morristown and at Harvard Law 
School. He read law in the offices 
of Joseph D. Bedle, Jersey City, 
and Staats S. Morris, Newark, and 
was admitted to the New Jersey 
Bar at the February term, 1881; 
practiced in Newark for a short 
time, and after that in Morristown 
until he gave up active work in his 
profession. He has served as man- 
ager of the Morris County Savings 
Bank, a director and official of the 
Morris County Mortgage and 


Realty Company and also as a 





In politics he 
When a young 
man he became a member of the 
Catholic Church, in Morristown. 
He leaves surviving him his moth- 
er and one brother, Augustus L. 
Revere. 


BOOK NOTICE. 


REPORT OF THE Thirteenth 
Annual Meeting of the Virginia 
State Bar Association. Edited 
by Eugene C. Massie. Rich- 
mond: Everett Waddey Co. 
1901. Pp. 415. 


We have spoken of these annual 
reports in another place. They are 
admirably edited and printed, and, 
better still, contain a large amount 
of useful and interesting matter. 
Among the articles printed are 
“The Power of the State Legisla- 
ture,” by Hon. S. S. P. Patteson: 
“Lights and Shadows of the Law,” 
by Mr. Joseph L. Kelly; “Criminals - 
and Their Treatment,” by Mr. 
Charles Curry; “Virginia and the 
Torrens System,” by Mr. Massie. 
The code of ethics of the Virginia 
State Bar Association, consisting 
of fifty-one rules, ought tobe printed 
and hung up in every court room 
in the country. 














